Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Customs and 
Patent Appeals and the United States 
Court of International Trade 


AUGUST 24, 1981 


This issue contains 


T.D. 81-211 and T.D. 81-212 

Slip Op. 81-67 and 81-68 

Protest Abstracts P81/126 Through P81/138 
Reap. Abstracts R81/276 Through R81/284 
International Trade Commission Notices 


THE DEPARTMENT OF THE TREASURY 


U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, 
Logistics Management Division, Washington, D.C. 20229, of any such 


errors in order that corrections may be made before the bound 
volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washing- 


ton, D.C. 20402. Price: $2.25 (single copy domestic) ; $2.85 (single copy foreign). 
Subscription price: $85.00 a year domestic; $106.25 a year foreign. 





U.S. Customs Service 


Treasury Decisions 


(T.D. 81-211) 


Foreign Currencies—Daily Rates for Countries 
Not On Quarterly List 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372 (c)), has certified buy- 
ing rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Argentina peso: 

July 27-30, 1981 $0. 000211 

July 31, 1981 . 000207 
Chile peso: 

July 27-31, 1981 , 025667 
Colombia peso: 

WEE EOE SBN a psttnnwdncacecaneeiicee $0. 018403 
Greece drachma: 

July 27, 1981 . 016878 

July 28-29, 1981 . 016750 

July 30, 1981 . 016543 

TE le SEES cc ncacuncducismenemeseacamaat . 016611 
Indonesia rupiah: 

July 27-31, 1981 . 001585 
Israel shekel: 

July 27, 1981 . 082645 

Ge Os BE i cnc ccaie ce cukeeeieieeeee. . 081967 
Peru sol: 

July 27-31, 1981 . 002342 
South Korea won: 

July 27-31, 1981 . 001456 
(LIQ-03-01 0:C:E) 

Dated: July 31, 1981. 
Kenneta A. Ricu, 
Acting Chief, 
Customs Information Exchange. 
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CUSTOMS 


(T.D. 81-212) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more 
from the quarterly rate published in Treasury Decision 81-183 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates. 

Brazil cruziero: 
July 28-31, 1981 $0. 010322 
Japan yen: 
July 31, 1981 $0. 004160 
Republic of South Africa rand: 
July 28, 1981 $1. 0535 
July 29, 1981 
July 30, 1981 
July 31, 1981 
Thailand baht (tical): 
July 27-31, 1981 
(LIQ-03-01 0:C:E) 
Date: July 31, 1981. 
Kennetu A. Rica, 
Acting Chief, 
Customs Information Exchange. 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and 
not otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are 
not of sufficient general interest to warrant publication as Treasury 
Decisions, the listing describes the issues involved and is intended 
to aid Customs officers and concerned members of the public in 
identifying matters of interest which recently have been considered 
by the Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regula- 
tions and Rulings, Attention: Legal Retrieval and Dissemination 
Branch, Room 2404, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229. These copies will be made 
available at a cost to the requester of $0.10 per page. However, the 
Customs Service will waive this charge if the total number of pages 
copied is ten or less. 

Decisions listed in earlier issues of the Customs Bulletin, through 
February 2, 1981 are available in microfiche format at a cost of 
$30.90 ($0.15 per sheet of fiche). It is anticipated that additions 
to the microfiche will be made quarterly and subscriptions are avail- 
able. Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Retrieval and Dissemination Branch. 
Subscribers will automatically receive updates as they are issued 
and will be billed accordingly. 

Dated: August 12, 1981. 

B. Jamses Fritz, 
Director, Regulations Control and 
Disclosure Law Division. 
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Date of 
decision 


06-18-81 
06-05-81 


06-05-81 


05-27-81 


07-01-81 
07-02-81 
06-22-81 


07-20-81 


07-20-81 


07-02-81 


06-25-81 


04-15-81 
06-10-81 
07-31-81 


06-10-81 
06-16-81 
06-11-81 
06-10-81 
06-11-81 
06-15-81 
06-10-81 
06-23-81 
06-11-81 
06-11-81 
06-10-81 
06-19-81 


06-10-81 
06-19-81 
06-19-81 
06-25-81 


Number 


055925 
065509 


065794 


065834 


065883 
068534 
068614 


105211 


105223 


542407 


542418 


800429 
800633 
800689 


800694 
800721 
800723 
800727 
800733 
800736 
800737 
800741 
800743 
800746 
800749 
800756 


800758 
800759 
800763 
800764 


CUSTOMS 


Issue 


Classification: tissue dehydration unit (678.50) 

Classification: gear boxes used with orchard sprayers 
(662.45, 666.00) 

Classification: 24 karat gold bars mounted in frames 
attached to chains and used as pendants (605.20, 
740.15) 

Classification: system for regulating the flow of molten 
steel into ingot molds (531.39, 674.10) 

Classification: boy’s basketball shoe (700.60) 

Classification: moon boot shells (700.60) 

Classification: figures made from inedible bread dough 
(737.40) 

Vessels: a 24’ rigid inflatable search and rescue craft 
is classifiable as an intangible pursuant to General 
Headnote 5(e), TSUS, and subject to duty-free 
entry 

Vessels: GSP eligibility and dutiable status of yachts 
and pleasure boats imported from Taiwan (696.05, 
696.10) 

Value: A warranty is dutiable as a usual general ex- 
pense under constructed value though labor on 
warranty is performed in the U.S. 

Transaction Value: sales from foreign vendors to a 
foreign buyer who resells to a related importer may 
qualify for transaction value if the merchanaise, at 
time of purchase, is destined’ for the U.S. and if a 
buying agency exists 

Classification: organic ketone (427.64) 

Classification: ascorbic acid (437.82) 

Classification: components of an exterior vessel storage 
tank (664.10, 678.50) 

Classification: resorcinol resin (409.06) 

Classification: women’s eyelet blouse (382.00) 

Classification: string puppet (737.22) 

Classification: porcelain dolls (737.22) 

Classification: model vehicle (737.15) 

Classification: men’s mylar ski glove (735.06) 

Classification: printed circuit board (682.60) 

Classification: electronic games (734.20) 

Classification: scale model vehicles (737.07) 

Classification: inflatable vinyl boats (696.35, 790.39) 

Classification: hollow spike strips (657.25) 

Classification: automotive tool accessories comprised of 
wood (206.54) 

Classification: nylon rope (348.00, 348.05) 

Classification: children’s slipper socks (700.60) 

Classification: artificial flowers (389.61) 

Classification: explosives and chemicals (408.00, 408.04, 
408.08, 417.30, 425.32, 485.10, 485.50, 485.20, 485.40, 
755.50) 





Date of 
decision 


06-19-81 
06-19-81 


06-15-81 
06-11-81 
07-06-81 


06-16-81 
06-11-81 
06-11-81 


06-23-81 
06-15-81 


06-15-81 
06-15-81 


06-11-81 
06-16-81 
06-23-81 


06-19-81 
06-25-81 


06-16-81 


07-01-81 


06-29-81 


06-16-81 
06-23-81 


Number 


800766 
800774 


800778 
800781 
800783 
800790 
800791 
800797 


800799 
800800 


800802 
800805 
800806 
800807 
800809 
800814 
800815 
800816 
800818 
800819 


800820 
800821 


CUSTOMS 


Issue 


Classification: clothesline (654.00, 657.25) 

Classification: portable video cassette recorder carrying 
case (685.40, 706.62) 

Classification: PVC handbags (706.62) 

Classification: laminated poplin ski glove (735.06) 

Classification: puncture repair kit (494.60, 523.35, 
774.25) 

Classification: stainless steel or copper flexible tubing 
(657.25, 657.30) 

Classification: gold and silver plated insulated copper 
wire (688.04) 

Classification: plied flax yarn (305.09, 305.10) 

Classification: carbon steel bars (690.25) 

Classification: ropes of sisal, manila, hemp, man-made 
fibers and steel (315.30, 315.35, 315.50, 315.40, 
315.55, 316.25, 316.30, 316.60, 348.05, 642.16) 

Classification: printed wall charts (273.35) 

Classification: three-wheeled vehicle without engine 
(692.10) 

Classification: natting of man-made fibers (352.80) 

Classification: keyboards for CRT data displays (676.52) 

Classification: ‘traditional willow and tamorack geese 
decoys (207.00, 222.60, 222.64) 

Classification: cold formed carbon steel angles (609.80) 

Classification: women’s underwear (378.15) 

Classification: chair used in treatment of back problems 
(727.02) 

Classification: road signalling and marking apparatus 
(685.70, 661.68, 678.50, 662.50, 692.16) 

Classification: prothesis made of chromium-cobalt 
(658.00) 

Classification: dodecyl benzyl chloride (402.80, 407.16) 

Classification: cotton and cotton/polyester blend table- 


cloths and napkins (366.46, 366.47) 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
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Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 
Senior Judge 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


(Shp Op. 81-67) 


TExas INSTRUMENTS INCORPORATED, PLAINTIFF ¥. UNITED STATES, 
DEFENDANT 


Court No. 78-10-01812 


On Plaintiff's Motion for Summary Judgment and Defendant's Cross- 
Motion for Summary Judgment 


[Plaintiff’s motion denied; defendant’s cross-motion granted.] 
(Decided July 28, 1981) 


Frederick L. Ikenson, Esq., for the plaintiff. 
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Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch, Saul Davis, Esq., for the defendant. 


Newman, Judge. The narrow and technical issue presented by 
this action affects one of the Government’s most important inter- 
national trade programs—the Generalized System of Preferences 
(“GSP”), 19 U.S.C. § 2461, et seg. See also General Headnote 3(c), 
Tariff Schedules of the United States (““TSUS”). We are called 
upon in this case to determine whether plaintiff’s importation was 
entitled to duty-free entry under the GSP statute. 

Plaintiff imported from Taiwan certain electronic components for 
cameras called “cue modules”, which were entered at the port of 
Honolulu, Hawaii in May 1977. The District Director of Customs at 
Honolulu classified the merchandise as “other” parts of photographic 
cameras under item 722.34, TSUS, as modified by T.D. 68-9, and 
assessed duty at the rate of 10 per centum ad valorem. Plaintiff admits 
that the imported merchandise is properly classifiable as other parts 
of photographic cameras, as found by the District Director, but claims 
that the merchandise should have been classified under item A722.34, 
TSUS, and granted duty-free treatment under the GSP statute and 
General Headnote 3(c), TSUS. 

Plaintiff has moved for summary judgment, and defendant has 
cross-moved for summary judgment. For the reasons stated herein- 
after, plaintiff’s motion is denied, and defendant’s cross-motion is 
granted. 

I 

The pertinent facts are: 

Each of the imported cue modules consists of a flexible circuit 
board to which have been assembled in Taiwan three integrated 
circuits (“ICs”), a photodiode, a capacitor, a resistor, and a jumper 
wire. The cost or value of the three ICs and photodiode in each cue 
module is not less than 35 percent of the appraised value of each cue 
module at the time of its entry into the United States. 

Certain items were imported into Taiwan where they were then 
assembled into the ICs and photodiodes. These items consisted of 
silicon slices containing a multitude of fabricated electronic chips, 
lead frame strips, mold compound, gold wire on spools and chip mount- 
ing material, either epoxy or gold preforms. The chips were separated 
by a “scribe and break’ operation. Subsequently, each chip was 
mounted (and by use of epoxy or gold preform made to adhere conduc- 
tively) to a section of a lead frame strip. Pieces of gold wire were used 
to provide an electrical connection from various areas on the chip to 
various areas on each lead frame strip section. Plastic mold compound 
was then liquified and molded under pressure over each section of 
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lead frame strip containing a bonded and connected chip (or, in one 
instance, two bonded and connected chips). After the mold compound 
hardened into a protective covering, the lead frame strips were trimmed 
and severed into a multitude of individual devices. The devices, at 
this stage, were finished ICs and photodiodes. 

Each cue module was produced in Taiwan by assembling three 
ICs and one photodiode (themselves produced in Taiwan, as de- 
scribed above) together with one resistor, one capacitor, and a jumper 
wire to a flexible circuit board. 


II 


General Headnote 3(c), TSUS, reads, so far as relevant: 


Whenever an eligible article is imported into the customs 
territory of the United States directly from a country or ter- 
ritory listed in subdivision (c)(i) of this headnote, it shall re- 
ceive duty-free treatment, unless excluded from such treatment 
by subdivision (c) (iii) of this headnote, provided that, in ac- 
cordance with regulations promulgated by the Secretary ot the 
Treasury: 

(A) the sum of (1) the cost or value of the msterials produced 
in the beneficiary developing country plus (2) the direct costs 
of processing operations performed in such country is not less 
than 35 percent of the appraised value of such article at the 
time of its entry into the customs territory of the United States; 
See also 19 U.S.C. § 2463(b). 


The applicable GSP regulations are: 
Section 10.176(a), Customs Regulations [19 CFR § 10.176 


a)]: 

(a) Merchandise produced in one beneficiary developing country. 
Merchandise which is the growth, product, manutacture, or 
assembly of a beneficiary developing country and which is 
imported directly from such beneficiary developing country 
may qualify for duty-free entry under the Generalized System 
of Preferences only if the sum of the cost or value of the ma- 
terials produced in the beneficiary developing country, plus 
the direct costs of processing operations performed in such 
country, is not less ‘han 35 percent of the value of the article 
as appraised in accordance with section 402 or 402a, Tariff 
Act of 1930, as amended (19 U.S.C. 1401a, 1402). For purposes 
of this paragraph, the term ‘country’ does not include an associa- 
tion of countries which is treated as one country under § 10.171(b), 
but does include a country which is a member of any such 
association. 


Section 10.177(a), Customs Regulations [19 CFR § 10.177(a)]: 


(a) ‘Produced in the beneficiary developing country’ defined. 
For purposes of §§ 10.171 through 10.178, the words produced 
in the beneficiary developing ‘country’ refer to the constituent 
— of which the eligible article is composed which are 
either: 
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(1) Wholly the growth, product, or manufacture of the bene- 
ficiary developing country; or 

(2) Substantially transformed in the beneficiary developing 
country into a new and different article of commerce. 


Plaintiff argues that the assembly of the silicon slices, lead frame, 
gold wire, etc. (which were imported into Taiwan) into the ICs anda 
photodiodes constituted the substantial transformation of constit- 
uent materials into new articles of commerce within the purview 
of 19 CFR § 10.177(a)(2). Defendant contends that the cost of the 
ICs and photodiodes contained in each cue module does not qualify 
for inclusion in the statutory 35 percent standard, for the reasons that: 
(1) the items imported into Taiwan were ‘United States fabricated 
components” or “‘articles’’ rather than ‘materials’ prior to shipment 
to Taiwan; (2) in any event, the assembly of the components in Tai- 
wan into the cue modules did not “substantially transform” them 
into new articles of commerce. 

Defendant’s position in the present case is succinctly stated in 10 
Cust. Bull. 176, 178, T.D. 76-100 (1976): 

[When articles are] produced by the joining and fitting to- 
gether of components [, they] are not considered substantially 
transformed constituent materials. Articles of this kind may 
well have been substantially transformed, but they are not pro- 
duced from substantially transformed constituent materials. 
Under this criterion partially completed components which are com- 
pleted and assembled in the beneficiary developing country into finished 
articles or components do not qualify as substantially transformed 
constituent materials. By the same token, most assembly operations and 
operations incidental to assembly will not qualify. For example, 
various electronic components and a bare but otherwise finished 
circuit board are imported into a beneficiary developing country 
and there assembled by soldering into an assembled circuit board 
for a computer. Although substantially transformed, the fabricated 
unit is not a substantially transformed constituent material of 
the computer, the exported eligible article produced in the benefi- 
ciary developing country. [Emphasis supplied.] 


Iil 


The imported cue modules were classified under item 807.00, 
TSUS, and assessed with duty on the basis of the appraised value 
less the United States cost of the fabricated components of United 
States origin. The gravamen of plaintiff’s claim is that the cost or 
value of the “materials” imported into Taiwan should be included 
in the Taiwanese value added costs for purposes of duty-free treat- 
ment under the GSP statute and regulations. It is defendant’s con- 
tention that the GSP statute and the pertinent Customs Regulations 
preclude the utilization of United States (or any non-Taiwanese) 
fabricated components that were assembled to form a completed 
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pert or article in determining whether the 35 percent value added 
requirement was fulfilled, since fabricated components are not “‘con- 
stituent materials”. In essence, defendant urges that products which 
are “fabricated components” for the purposes of item 807.00 are not 
“materials” for purposes of the GSP. 

I agree with defendant’s argument. The GSP statute limits duty- 
free entry to those “eligible articles” of a BDC which: 

(1) were directly imported from the BDC to the United 
States, and 

(2) possessed “materials” produced in the BDC that amounted 
to, together with the direct cost of processing performed in 
the BDC, at least 35% of the appraised value of the “‘article.’’ 

The use of the term “article” to refer to imported merchandise, 
and use of the term “material” to refer to the value added require- 
ment for the “eligible article’ in the BDC, clearly demonstrate a 
Congressional intent to differentiate between “‘articles’’ on the one 
hand and “materials” on the other hand. In essence, then, the statute 
and regulations provide bifurcated requirements for GSP treatment 
relative to the origin of the imported merchandise. 

As a threshold requirement, the imported “article” must of course, 
be produced in the BDC. However, the imported “eligible article” 
must not only be a product of the BDC, but it must also possess a 
“cost or value of materials produced in the BDC” and/or ‘direct cost 
in processing”’ that is at least 35 percent of the appraised value of the 
“eligible article’. 

19 CFR § 10.177(a) limits the inclusion in the value added portion 
of the eligible article to material which was the growth, product, or 
manufacture of the BDC, or to material which had been substantially 
transformed in the BDC into a new and different article of commerce. 
Hence, while the assembly of fabricated components, rather than 
materials, may be relevant in determining whether the “eligible 
article’ was a product of the BDC, assembly of fabricated components 
is not relevant respecting the 35 percent value added requirement. 

The short of the matter is: the GSP statute and pertinent regulations 
preclude the inclusion of fabricated components produced outside 
the BDC and assembled in the BDC in the “cost or value of the 
materials produced in the beneficiary developing country” to deter- 
mine the 35 percent value added requirement. Consequently, the 
value of the ICs and photodiodes cannot be included in the figures for 
the “cost of materials” and “direct costs of processing” to determine 
whether these figures are not less than 35 percent of the appraised 
value of the cue modules. 

For the foregoing reasons, plaintiff’s motion for summary judgment 
is denied; defendant’s cross-motion for summary judgment is granted; 
and it is ordered that this action be and hereby is dismissed. 
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(Slip Op. 81-68) 


E1s—EMAN-LupMAR Co., INC., PLAINTIFF 0. 
Unitep STATES, DEFENDANT 


(Court No. 76-1-00117) 


Fur Fett—HeEapweEar 


I. Merchandise consisting of fur felts imported by the plaintiff 
in rectangular shapes approximating 18’’ by 45’’ was sold by 
the plaintiff to domestic hat manufacturers for their use in 
the manufacture of army officer hats. 

II. Evidence having been presented as to the use of the im- 
ported merchandise sold by the plaintiff only, the court is unable 
to find that the subject merchandise is of a class or kind chiefly 
used in headwear ‘For men or boys,’’ as defined in the inferior 
heading to item 703.35, Tariff Schedules of the United States. 


[Judgment for defendant.] 


(Decided July 28, 1981) 


Fitch, King & Caffentzis (Richard C. King at the trial and on the brief) for the 
plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch (Robert H. White at the trial and on the brief), for the defendant. 


Bor, Judge. The subject merchandise described in the invoices 
as “fur felts” was imported by the plaintiff from Japan and entered 
at the port of New York between December 27, 1974 and July 16, 
1975. Upon liquidation the merchandise was classified under item 
798.00, TSUS, by similitude to item 124.60, TSUS, as modified by 
T.D. 68-9, providing: 


ScHEDULE 7, Part 14 


Any article, not provided for elsewhere in 
these schedules: 
Which is similar in the use to which 
it may be applied to any article or 
articles enumerated in any of the 
foregoing provisions of these 
schedules as chargeable with duty: 
Most resembling as to use a 
particular enumerated article 
chargeable with duty The same rate 
of duty as 
the particu- 
lar enumer- 
ated article 
which it 
most re- 
sembles as 
to use. 
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ScHEDULE 1, Part 5, Suppart B 


Other furskins, raw or not dressed, or dressed: 
* * * * * 
Dressed : 
* * * * 
124.60 Dyed: 
Plates, mats, linings, strips, 
crosses, or similar forms 10% ad val. 


The plaintiff contends that the merchandise in question is classified 
under item 703.35, TSUS, as modified by T.D. 68-9. The relevant 
statutory provisions provide: 

ScHEDULE 7, Part 1, Suspart B 
Subpart B headnote: 
1. For the purposes of this subpart— 
(a) the term “headwear” includes hats, 
caps, berets, bonnets, hoods, and all other 
‘head coverings, of whatever material com- 
posed Gneleine bodies, forms, plateaux, 
manchons, and shapes for headwear), de- 
signed for human w ear, except infants’ 
knit headwear, but does not include muf- 
flers, scarves, shawls, mantillas, veils, and 
similar articles; hair nets; hair ornaments; 
or wigs and similar articles; wee [Em- 
phasis supplied.] 
Headwear, of fur not on the skin: 
For men or boys: 
* * * * * * 
Valued over $30 per: dozen $2.75 per doz. 
+ 4% ad 
val. 
For other persons: 


* * * * * * 
703.35 Valued over $30 per dozen $3.40 per doz. 
+ 5% ad 
val. 

In its answer, the defendant asserts as an alternative claim that 
the merchandise in question is classified under item 186.20, TSUS, at 
the rate of 15% ad val. and as a second alternative claim that the 
subject merchandise is classifiable under item 703.55, TSUS, as modi- 
fied by T.D. 68-9. 

By prior order of this court under date of June 29, 1979, in which 
plaintiff’s motion for summary judgment and defendant’s cross- 
motion for summary judgment were denied, the record in the cause of 
action of Hiseman-Ludmar Co. v. United States, 73-6-01552, 75 Cust. 
Ct. 1, C.D. 4603 (1975), has been incorporated into the record of the 
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within proceedings, pursuant to the motion of the plaintiff and the 
consent thereto by the defendant. 

In addition to the evidence relating to the subject merchandise 
and the manner of its processing prior to its exportation from Japan 
presented in the proceedings incorporated herein, the following facts 
with respect to the subject merchandise, its processing and its sub- 
sequent use are deemed established without contradiction in the pres- 
ent proceedings. The rabbit fur from which the subject merchandise 
is made is imported into Japan for use by the manufacturer, the Fuji 
Company, after the same has been cut from the skin. The testimony 
of Mr. Kusumoto, managing director of the Fuji Company, establishes 
that the subject merchandise was formed in a cylindrical or cone 
shape and there-after slit in order to produce a flat rectangular sheet of 
felt which at the time of importation was of a size of approximately 18’ 
by 45’’. The merchandise as manufactured met specifications required 
by the United States Military Service and after importation was sold 
by the plaintiff only to domestic companies for the manufacture of 
United States Army officer hats. 

Having failed to find a definition of the term ‘‘manchon” in lexi- 
cographic sources, the plaintiff, in its effort to establish the classi- 
fication of the subject merchandise under item 703.35, TSUS, places 
principal reliance on the Brussels Nomenclature. The similarity be- 
tween the provisions therein and the Tariff Schedules of the United 
States and particularly headnote 1, subpart B, as the same relates to 
headwear, is, indeed, significant. The Explanatory Notes to Section 
XII, Chapter 65 of the Brussels Nomenclature (1955) relating to 
Headgear and Parts Thereof provide in pertinent part: 

65.01 Hart-Forms, Hat-Bopies anp Hoops or FEtt, NEITHER 


B.LockEp To SHAPE NOR WitTH MapbE Brims; PLATEAUX AND 
Mancuons (INcLupDING Suit MANcHONs), OF FELT 
* * * * * * 
(B) The heading also includes: 
* * Xe * * x * 
(2) Felt Manchons—usually made of fur on a cylindrical form 
(about 40 cm in height and about 100 cm in circumference) by a 
similar suction process to that used for making fur-felt cones. 


They are normally used by milliners, and are classified in this 
heading whether in cylinders or slit into rectangular form. 


The court recognizes the use of this source in determining the 
meaning of terms contained in the provisions thereof which are 
similar to the provisions contained in the Tariff Schedules of the 
United States. J. E. Bernard & Co. v. United States, 60 Cust: Ct, 
296, C.D. 3372 (1968). From the evidence presented in this pro- 
ceeding the court acknowledges that the subject merchandise at the 
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time of importation may have borne the characteristics of a “slit 
manchon” as contemplated by headnote 1, subpart B, part 1, schedule 
7. However, the burden of the plaintiff in sustainmg its claimed 
classification is not fulfilled solely by demonstrating that the subject 
merchandise falls within the definition of ‘headwear’ provided for 
in headnote 1, subpart B. The superior heading, under which item 
703.35, TSUS, is included—“headwear, of fur not on the skin,” is 
limited by the inferior heading thereto—‘‘For men or boys.” Thus, 
in conformity with the chief use defined in the inferior heading of 
the statute, the plaintiff likewise has the burden to establish that 
the imported merchandise would be of a class or kind of slit manchons 
of fur felt chiefly used in headwear “For men or boys.” 

It is undisputed that the subject merchandise in its manufacture 
conformed to the specifications required by the United States Army 
relating to materials to be used in Army officers’ hats. It likewise 
appears undisputed that the plaintiff sells the merchandise in ques- 
tion only to military hat manufacturers in the United States of 
which there are a total of five or six in number. Although Mr. Larsen, 
sales manager and president of the plaintiff, testified that no “fur 
felts” other than the subject merchandise, represented by Exhibit 1, 
were used by the military, he subsequently amplified his testimony 
by stating: 

A. My testimony is we only import fur felt to be used for the 


military. I don’t know what the rest of the market uses. That’s 
not my business. R. 39. 


Mr. Larsen further acknowledged that women’s military hats and 
berets are made from fur felt hoods of blue or white color. Whether 
the specifications by the military for such women’s headwear are 
the same as for the subject merchandise imported by the plaintiff 
was not known by him. 

It likewise appears from the testimony of the import specialist, 
Mr. Eyskens, that in his investigation and inquiries as to the char- 
acteristics of ‘‘manchons’” and their uses, he learned that these 
articles were used in the manufacture of headwear for ‘men, 
ladies—whatever.” R. 66. In a response to an inquiry with respect 
to the meaning of the term ‘‘manchons” and their use made by Mr. 
Eyskens to an “‘old timer in the trade,” a letter particularly describ- 
ing the article bearing this seldom-used name was submitted by the 
plaintiff in evidence. Plaintiff’s Exhibit 8. Of particular interest is 
paragraph 2 thereof in which the writer referred to the historical 
use of “‘manchons”’ in the manufacture of ladies’ headwear: 


This article, which is felted in a similar way to ordinary fur 
felt hoods or capelines, was formerly used extensively in the 
manufacture of ladies’ headwear. Generally the article was cut 
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into a flat piece and then using the article like a piece of cloth, 
patterns would be cut and stitched together to make a hat. In 
this way it was used differently from a fur felt hood or capeline 
where the entire hat was usually blocked in one piece and only 
then cut to accommodate a particular shape. 


From the evidence submitted the court is unable to find that the 
subject merchandise is of a class or kind of slit manchons of fur felt 
chiefly used in headwear ‘‘For men or boys.” As hereinbefore stated 
the testimony of plaintiff’s principal witness, Mr. Larsen, clearly 
indicated that his knowledge is restricted only to the use of the im- 
ported merchandise by his own company and that he possessed no 
knowledge as to the use employed with respect to merchandise of 
the same class or kind by others. On the contrary, all of the evidence 
reflects that slit manchons of fur felt could be and were used in the 
manufacture of ladies hats. The fact that the plaintiff imported the 
merchandise in question only for sale to domestic companies in thier 
manufacture of United States Army officers’ hats cannot serv to 
bring the imported merchandise within the limiting provisions of 
plaintiff’s claimed classification, item 703.35, TSUS. W. A. Gleeson v. 
The United States, 58 CCPA 17, 432 F. 2d 1403 (1970); E. Dillingham, 
Inc. v. The United States, 54 CCPA 121, C.A.D. 922 (1967). 

At the conclusion of the trial in the instant action, plaintiff moved to 
amend its complaint alleging classification of the subject merchandise 
under item 703.35, TSUS, by similitude. Although the court sustained 
defendant’s objection to plaintiff’s motion as being untimely, it is 
evident that a classification under item 703.35, TSUS, by similitude, 
cannot be sustained. 

Paragraph 1559, Tariff Act of 1930, was amended by the Customs 
Simplification Act of 1954 (68 Stat. 1136) by the terms of which “use” 
has been designated the principal factor governing classifications by 
similitude. 

Thus, where the subject merchandise is precluded from classifica- 
tion under item 703.35, TSUS, because of the limiting provision 
appurtenant thereto, it cannot be relieved from this use requirement 
by the application of the similitude provisions of the statute. As 
stated in United States v. Steinberg Bros., 47 CCPA 47, C.A.D. 727 
(1959) : 

Ng application of the similitude provision of the statute can 
put merchandise into a classification from which it is expressly 
excluded. At 50. 

It appearing to the court, therefore, that the plaintiff has failed in 
its burden to establish its claimed classification with respect to the 
subject merchandise, the protest of the plaintiff, accordingly, is over- 
ruled and the above-entitled action dismissed. 

Let judgment be entered accordingly. 
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International Trade Commission 
Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, August 13, 1981. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WiuuiaM T. ARrcHEY, 
Acting Commissioner of Customs. 


Investigation No. 781-TA-48 (Preliminary) 


CERTAIN AMPLIFIER ASSEMBLIES AND PARTS 
THEREOF From JaPpAN 


AGENCY: United States International Trade Commission. 
ACTION: Institution of preliminary antidumping investigation. 
SUMMARY: The U.S. International Trade Commission hereby 
gives notice of the institution of investigation No. 731-TA-48 (Prelim- 
inary) to determine whether there is a reasonable indication that 
an industry in the United States is materially injured, or is threat- 
ened with material injury, or the establishment of an industry in the 
United States is materially retarded, by reason of imports from Japan 
of certain amplifier assemblies and parts thereof, which are allegedly 
sold or likely to be sold in the United States at less than fair value 
(LTFV). For purposes of this investigation, certain amplifier as- 
semblies are defined as radio frequencey power amplifier assemblies, 
and parts thereof, specially designed for transmission in the C, X, and 
Ku bands from fixed earth stations to communications satellites, as 
provided for in item 685.29 of the Tariff schedules of the United States. 
EFFECTIVE DATE: July 24, 1981. 
FOR FURTHER INFORMATION CONTACT: Mr. Patrick Mag- 
rath, Office of Investigations, U.S. International Trade Commission, 
Room 348, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0283. 

22 
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SUPPLEMENTARY INFORMATION: On July 24, 1981, petitions 
were simultaneously filed with the U.S. Department of Commerce 
and the U.S. International Trade Commission by counsel represent- 
ing Aydin Corp., Fort Washington, Pa., alleging that certain ampli- 
fier assemblies and parts thereof from Japan are being sold in the 
United States at LTFV and that an industry in the United States 
is being materially-injured or threatened with material injury by rea- 
son of such imports. 

Accordingly, pursuant to section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b(a)), the Commission is instituting preliminary 
antidumping investigation No. 731-TA-48 (Preliminary) to deter- 
mine whether a reasonable indication of such injury exists. The Com- 
mission must make its determination within 45 days after the date 
on which the petition was received, or in this case by September 8, 
1981. The investigation will be conducted according to the provisions 
of part 207, subpart B, of the Commission’s Rules of Practice and 
Procedure (19 CFR 207). 

Written submissions. Any person may submit to the Commission a 
written statement of information pertinent to the subject of the in- 
vestigation. A signed original and nineteen (19) true copies of each 
submission must be filed at the Office of the Secretary, U.S. Inter- 
national Trade Commission Building, 701 E Street NW., Washington, 
D.C. 20436, on or before August 24, 1981. All written submissions 
except for confidential business data will be available for public in- 
spection. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s Rules of Practice and Procedure (19 CFR 201.6). 

For further information concerning the conduct of the investigation 
and rules of general application, consult the Commission’s Rules of 
Practice and Procedure, part 207, subparts A and B (19 CFR 207), 
and part 201, subparts A through E (19 CFR 201). 

Conference. The Director of Operations of the Commission has 
scheduled a conference in connection with this investigation for 10 
a.m., e.d.t., on Wednesday, August 19, 1981, at the U.S. International 
Trade Commission Building. Parties wishing to participate in the con- 
ference should contact the supervisory investigator for this investi- 
gation, Mr. Lynn Featherstone (202-523-0242). It is anticipated 
that parties in support of the petition for the imposition of antidump- 
ing duties and parties opposed to such petition will each be collectively 
allocated one (1) hour within which to make an oral presentation at 
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the conference. Further details concerning the conduct of the con- 
ference will be provided by the supervisory investigator. 

Inspection of the petition. The petition filed in this case is available 
for public inspection at the Office of the Secretary, U.S. International 
Trade Commission. 

This notice is published pursuant to section 207.12 of the Commis- 
sion’s Rules of Practice and Procedure (19 CFR 207.12). 


By order of the Commission. 


Issued: July 29, 1981. 


Kennetu R. Mason, 
Secretary. 
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